STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
PH LI P J. COBB,
Petiti oner,
VS. CASE NO. 96- 1450

DI VI SI ON OF RETI REMENT,

Respondent .
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RECOMMVENDED ORDER

A hearing was held in this case in Cearwater, Florida, on Septenber 5,
1996, before Carolyn S. Holifield, Adm nistrative Law Judge, Division of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Robert F. MKee, Esquire
Kelly and McKee, P.A
1718 East Seventh Avenue, Suite 301
Tanpa, Florida 33675-0638

For Respondent: Stanley M Danek, Esquire
Di vi sion of Retirenent
Cedars Executive Center, Building C
2639 North Monroe Street
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUE

VWhet her Petitioner may purchase retirenment credit for the period of tine
fromhis suspension date to his reinstatement date as creditable service in the
Fl orida Retirenment Service

PRELI M NARY STATEMENT

By letter dated March 5, 1996, Respondent, Division of Retirenent, notified
Petitioner, Philip J. Cobb, that his request for reinstatement in the Florida
Retirement System was being denied. Further, Petitioner was denied the right to
purchase, as tine for creditable service, the period of time between his
suspensi on and reinstatenent. The denial was based on the foll ow ng
determ nati ons made by Respondent: (1) no bona fide suspension and
rei nstatenment w thout conpensation had occurred, and (2) the sole purpose of the
purported suspension and reinstatenent was to allow Petitioner to purchase the
necessary anmount of time in the Florida Retirenent Systemto vest and becone
eligible to receive retirement benefits. Petitioner challenged the denial and
timely requested a formal hearing. On or about March 25, 1996, the matter was
forwarded to the Division of Administrative Hearings and this proceeding
fol | owed.



At the final hearing, Petitioner testified on his own behalf and presented
the testinony of WIIiam Faul kner, a Senior Assistant County Attorney wth
Pi nel l as County. Respondent presented the testinmony of Larry Hunnicutt,
Retirenment Adm nistrator, Bureau of Retirenent Cal cul ations, Division of
Retirement. Petitioner and Respondent offered and had adnmitted into evidence
sixteen joint exhibits. One late-filed exhibit offered by Respondent, a copy of
rules applicable in this case, was also admtted into evidence. The transcript
was filed on Septenber 12, 1996. Both parties tinely filed Proposed Fi ndings of
Fact and Concl usions of Law.

FI NDI NGS OF FACT

1. Petitioner, Philip J. Cobb, was enployed by the Pinellas County Board
of County Conmi ssioners (County) in May 1985, as a property manager. As a
per manent enpl oyee of the County, Petitioner was enrolled as a nmenber of the
regul ar class of the Florida Retirenment System (FRS). 1In order to vest and be
eligible to receive retirement benefits under state |law, Petitioner needed to
conplete ten years of creditable service.

2. Petitioner continued to work for the County until he was termn nated on
August 1, 1992. The reason Respondent term nated Petitioner was because he
allegedly failed to support his supervisor and was insubordinate.

3. At the time Petitioner's enploynent with the County was term nated, he
had earned approxi mately seven years and two nonths of creditable service and
was thirty-four nonths short of vesting in the FRS

4. Petitioner challenged his termnation by instituting |egal proceedings
agai nst the County, alleging that his term nation was illegally notivated by age
discrimnation. The lawsuit, Case No. 94-1054-ClV-T-21C, was filed in June
1994, inthe U S District Court for the Mddle District of Florida, Tanpa
Di vi sion, and sought Petitioner's reinstatenent to his former position. At the
time of his termnation, Petitioner was sixty-seven years old, and at the tine
of this proceedi ng he was one day shy of being seventy-three years ol d.

5. After discovery had been undertaken and prior to the case being set for
trial, the Court ordered the parties into nediation. During settlenent
negoti ati ons, the parties specifically discussed the inportance of Petitioner
purchasing credit in the FRS as necessary for vesting.

6. In light of this consideration, before of the Agreenment was finalized,
counsel for Petitioner contacted Respondent regarding the cost of Petitioner's
purchasing the service credit required to vest in the FRS. 1In a letter dated

Novenber 30, 1995, from Maurice Helns, Chief, Bureau of Retirenent Cal cul ations,
to counsel for Petitioner, M. Helnms noted that Petitioner had only 7.25 years
of creditable service in the FRS, not the ten years required to vest.

Nevert hel ess, the letter stated, "If [Petitioner] were eligible to purchase the
service credit required to vest and then retire, we estimate the cost would be
$30, 273.69". This projected anbunt was considered in negotiations and was

represented in the settl ement anount.

7. In January 1996, as a result of the nediation, Petitioner and the
County entered into a Settl enent Agreenent, Rel ease and Di scl ai mer (Agreenent),
i n exchange for Petitioner's dismssing his lawsuit. Paragraph Two of the
Agreenent provides that the County woul d make a | unp sum paynent distribution of
$64, 000.00 to Petitioner. O the total anount, $34, 000.00 was desi gnated as



back pay and |iqui dated damages. The renai ning $30,00.00 was for "fees and
ot her costs associated with the above-captioned case.” Further, the County
agreed to rescind Petitioner's termnation, convert the ternmination to a
suspensi on wi thout pay, and reinstate Petitioner to his former position
Finally, the Agreenent included a provision that Petitioner would resign from
that position on the date he was reinstated.

8. Paragraph Three of the Agreenent provides that the $64,000.00 is not a
"mere recital, but is the cash consideration for this Agreenent and the full and
final release affected thereby."

9. Notwithstanding the provision in the Agreenent that the $34,000.00 is
for back pay and |iqui dated damages, Paragraph Three of the Agreenment expressly
states that the settlenent anmount paid by the County and accepted by Petitioner
was not to conpensate Petitioner for back wages, benefits, or other forns of
conpensation. Rather, the settlenent amobunt was part of the conpromse to
settle and conpronmise the matter. 1In this regard, Paragraph Three of the
Agreenent provides in pertinent part the foll ow ng:

... The parties hereto recogni ze that
substanti al questions of |aw and of fact
exi st as to any possible claimor clains by
Cobb for any conpensation, back pay, forms
of compensation, benefits or damages,

[ i qui dat ed/ conpensatory or otherw se
interest and any other claimfor relief;
therefore, [this settlenment is being nade
purely on a conprom se basis in order to
avoid further trouble, litigation and
expense, and the settlenment amount is
considered to be a part of the conprom se
pai d by Defendant and accepted by Cobb not
to conpensate Cobb for back wages, benefits
or other forns of conpensation, but to
settle and conpronise the matter relative
to the trouble, interference, danmage, and
expense whi ch woul d have been and woul d

ot herwi se continue to be clainmed and/or
associ ated therewith]. [Enphasis supplied.]

10. Paragraph El even of the Agreenent addresses changes in Petitioner's
enpl oyment status and delineates the nmethod by which the County woul d acconplish
t hese changes. That paragraph provides the foll ow ng:

11. The parties hereto further agree that,
wi t hout any waiver of the sufficiency of

t he grounds and cause for Cobb's term nation
and [in settlenment of all clains of Cobb as
set forth hereinabove, a personnel action
formw Il be prepared changi ng Cobb's

term nation action on July 31, 1992, to a
suspensi on wi thout pay through the date this
Agreenent is signed. Additionally, a
personnel action will be issued reinstating
Cobb to paid status effective the date this
Agreenent is signed.] Cobb agrees to sign
and subnmit the attached letter of



resignation, effective the date he signs
this Agreenment, and further agrees to waive
any pay and/or benefits to which he may be
entitled from Def endant since July 31, 1992.
[ Enphasi s supplied.]

11. After the Agreenent was executed and pursuant to the terns thereof,
the County prepared and processed the required paperwork which effectively
resci nded Petitioner's term nation, changed the termnation to a suspension
wi t hout pay, and reinstated Petitioner to paid status. Petitioner did not
return to work with the County, but resigned on the day he was reinstated.
Petitioner's resignation was consistent not only with the ternms of the
Agreenent, but with Petitioner's intentions at the tinme he was bei ng consi dered
for enploynment by the County. At or near the tine Petitioner was initially
enpl oyed by the County, he indicated to County officials that he was committed
to remaining with the County for ten years so that he could vest in the FRS

12. Based on his understanding of the Agreenent, Petitioner did not intend
to return to work with the County after the Agreement was executed. Petitioner
beli eved that the County's action of rescinding his term nation, changing his
status to suspension wi thout pay, and reinstating himprovided himw th nore
than the thirty-four nmonths he needed to vest in the FRS. Had Petitioner not
been term nated by the County, he would have vested in the FRS in May 1995, and
woul d have thereupon retired.

13. Al though the Agreenent provided that Petitioner would resign, there is
no indication that the County was opposed to Petitioner's returning to work. 1In
fact, one of the negotiators for the County, testified that "I am not sure that
Pinellas County didn't want M. Cobb to return to enploynment. W wanted to
settle the lawsuit that was pending...."

14. After the Agreenent was finalized, in a letter dated February 12,
1996, Petitioner provided Respondent with a copy of the executed Agreenent and
"copi es of personnel actions conpleted in accordance therewith." The letter
requested that Respondent do the following: (1) reinstate Petitioner in FRS in
accordance with Section 121.011(3), Florida Statutes, and Rul e 60S-2.016,

Fl orida Adm nistrative Code; and (2) provide Petitioner "with the anount of his
required contributions for retirenment credit for his period of suspension up to
and including the date of his vesting."

15. Petitioner was prepared to pay into the State Retirenent Fund the
contribution required to receive retirement credit.

16. On March 5, 1996, Respondent issued a letter to Petitioner denying him
the right to make contributions for retirement for the period of suspension
wi t hout pay, July 31, 1992, through the date of his reinstatenment, January 22
1996. The denial letter stated that the purported "reinstatenent” did not
occur. As rationale for its position, Respondent found that: (1) after being
"reinstated", Petitioner never performed work in a regularly established
position and, therefore, was not conpensated for services or work perfornmed; (2)
the County never intended to reinstate Petitioner "to enploynment with pay, nor
was there an expectation of Petitioner to be "nmade whol e" by the County; and (3)
Petitioner and the County never intended to "enter into an enpl oyer and enpl oyee
rel ationship retroactively for the period in question.”

17. Respondent stated that the purported reinstatenment of Petitioner "was
nmore in the nature of a ruse or shamto achieve a goal other than gainfu



enpl oynment." Mdreover, Respondent believed that "neither the nmenber nor the
enpl oyer intended to enter into a regul ar enployer and enpl oyee rel ati onship."
Respondent thus concl uded that the reinstatenent was not "bona fide" and was
solely for the purpose of allowing Petitioner to vest in FRS and obtain
retirenment benefits.

18. Respondent also objected to the formof Petitioner's reinstatenent of
enpl oyment with the County, declaring that it was not a "bona fide" as signified
by his failure to receive back pay for the period of suspension and his failure
to enter into an enpl oyer-enpl oyee relationship with the County for the
equi val ent of one cal endar nont h.

19. Respondent acknow edged that once Petitioner's term nation was changed
to a suspension w thout pay Rul e 60S-2.016, Florida Adm nistrative Code, applies
to the case. This rule is interpreted by Respondent to require that for
reinstatement to occur, an individual nmust work in a regularly established
position for at |east one cal endar nonth foll owi ng the suspension

20. Respondent admits that the "one cal endar nonth" requirenment is not
contained in either Section 121.011(3)(e), Florida Statutes (1991), or in Rule
60S-2. 016, Florida Adm nistrative Code, both of which govern retirenent credit
for periods of suspension w thout pay. Nevertheless, Respondent's
interpretation of Rule 60S-2.016, Florida Adnm nistrative Code, is that a person
must work thirty days after a suspension wi thout pay to be deened "reinstated"
Respondent derives this interpretation by applying | anguage fromthe rul e that
governs granting credit for |eaves of absence.

21. Respondent's interpretation of "reinstatenent,” as it relates to
menbers who have been suspended w t hout pay, is not evident fromthe | anguage of
the applicable statute or rule and may be ascertai ned only upon review ng
i ndi vidual menber files. The Florida Retirenent System currently has 600, 000
active nenbers and 140,000 retirees, for a total of 740,000 files.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has jurisdiction over the
parties to and the subject matter of this proceeding. Section 120.57(1),
Fl orida Statutes.

23. Pursuant to Section 121.031(1), Florida Statutes, Respondent is
aut horized to pronulgate rules for the effective and efficient adm nistration of
the Florida Retirement System

24. Petitioner has the burden of proof in this case. See Balino v.
Departnment of Health, etc., 348 So.2d 349 (Fla. 1st DCA 1977). To neet the
burden of proof, Petitioner nust prove by a preponderance of evidence that he
shoul d receive retirement credit service for the period of suspension to the
date of reinstatenent and that he should be allowed to pay into the Retirenent
System Trust Fund the total cost of providing such retirement credit.

25. Section 121.011, Florida Statutes (1991), and Rule 60S-2.016, Florida
Admi ni strative Code, are the applicable statutory and rul e provisions governing
the instant case.

26. Section 121.011(3)(e), Florida Statutes (1991), provides in relevant
part the follow ng:



Any nmenber of the Florida Retirement System
or any nenber of an existing system under
chapter 121 on July 1, 1975, who is not
retired and who is, has been, or shall be,
suspended and reinstated w t hout conpensa-
tion shall receive retirenent service credit
for the period of time fromhis date of
suspension to his date of reinstatenent,
upon the nmenber paying into the Retirenent
System Trust Fund the total cost of providing
said retirement credit. The cost to the
menbers shall be the total enployer
contributions plus the total enployee
contributions..."

27. Rule 60S-2.016, Florida Adm nistrative Code, provides the follow ng:

60S-2.016 Credit for Periods of Suspension
Wt hout Pay. A nenber who has been or is
suspended w t hout conpensation and | ater
reinstated, may receive retirenent credit
for the period of suspension wthout
conpensati on by paying the required
contributions in accordance with Section
60S-3.014. A period of suspension wthout
conpensation will not be considered a break
in service if the nenber elects to purchase
credit for the entire period of suspension

28. It is a cardinal rule of statutory construction that when the | anguage
of a statute is plain and unanbi guous and conveys a cl ear and definite neaning,
there is no occasion for resorting to rules of statutory construction. Holly v.
Aul d, 450 So. 2d 217, 219 (Fla. 1984). 1In such instances, the statute nust be
given its plain and obvi ous neani ng.

29. Agency rules duly promul gated under authority of |aw have effect of
law. State v. Jenkins, 469 So.2d 733 (Fla. 1985). There being no dispute as to
the validity of Rule 60S-2.016, Florida Adm nistrative Code, the rule has the
force and effect of law. Thus, the same general rules of construction which
apply to statutes al so govern the construction of rules.

30. The | anguage of Section 121.011 (3)(e), Florida Statutes (1991), and
Rul e 60S-2.016, Florida Adm nistrative Code, is clear and unanbi guous. The
pl ain meaning of the former provision is that any nmenber of the FRS, who is not
retired, and who has been "suspended and reinstated w thout conpensation” is
entitled to receive retirement service credit for the period of tine fromthe
date of his suspension to the date of his reinstatenent, upon such nenber paying
the total cost of providing the retirement credit.

31. The plain neaning of 60S-2.016, Florida Adm nistrative Code, is that a
menber of the FRS who is suspended without pay and later reinstated, is entitled
to receive retirement credit for the period of suspension w thout conpensation
upon paying the required contributions. Also, based on the clear neaning of the
rule, if the menber elects to purchase credit for the entire period of the
suspensi on, the period of suspension w thout conpensation will not be considered
a break in service



32. In the instant case, Petitioner and the County negoti ated and executed
a valid Agreement which resulted in the parties settling the age discrimnation
awsuit. The Agreenent provided for rescission of Petitioner's termnation
with the term nation being changed to a suspension w thout pay, and Petitioner's
i medi ate reinstatenment to paid status. Gven Petitioner's particular change in
status, clearly Rule 60S-2.016, Florida Adm nistrative Code, entitled "Credit
for Periods of Suspension w thout Pay", is the appropriate rule to apply.

33. In light of the plain nmeaning of Rule 60S-2.016, Florida
Adm ni strative Code, Petitioner is entitled to receive retirenment credit for the
period fromhis date of suspension to the date of his reinstatenment if he pays
the cost of providing the retirenent credit. Neither the applicable statutory
nor rule provision requires an individual to work a mni mum of one cal endar
nmonth after being reinstated in order to receive retirenent credit. Cbtaining
retirement credit when one has been suspended without pay and reinstated is
subj ect to and contingent only on the nmenber's paying into the Retirenent System
Trust Fund the total cost of providing the retirement credit.

34. Based on his suspension w thout pay and subsequent reinstatenent,
Petitioner is eligible to receive retirenment credit for the requisite tine
period if he pays the total cost of providing the retirement credit.

35. It is well-established that an admi nistrative interpretation of the
| aw bei ng adm ni stered by an adnministrative agency is entitled to great
def erence, but such deference is not absolute. Legal Environnental Assistance
Foundati on v. Board of County Comm ssions, 642 So.2d 1081, (Fla. 1994). Thus an
agency's construction cannot stand when it amounts to an unreasonabl e
interpretation. Id at 1083-1084.

36. Respondent's interpretation of Rule 60S-2.016, Florida Adnministrative
Code, has been considered, but is rejected as inconsistent with and contrary to
the plain and obvious neaning of the rule. According to evidence adduced at
heari ng, Respondent interprets the rule to require that an individual work at
| east one nonth followi ng reinstatenent to be deened reinstated for the purpose
of purchasing retirenent. However, this requirenent is not reflected in the
statutory or rule provisions relative to menbers of the FRS receiving credit for
peri ods of suspension without pay.

37. In construing Rule 60S-2.016, Florida Adm nistrative Code, to inmpose a
"thirty day" enploynment requirenment, Respondent has adnmittedly relied on
| anguage contained in Rule 60S-2.006 (1)(c), Florida Adm nistrative Code. Such
reliance is msplaced in view of the fact that Rule 60S-2.006, Florida
Adm ni strative Code, entitled "Credit for Leaves of Absence Under the Florida
Retirement Systent, addresses a separate and distinct category. As reflected in
its title, Rule 60S-2.006, Florida Adm nistrative Code, prescribes the criteria
for receiving credit for | eaves of absence, and the | anguage contained therein
is inapplicable to situations involving credit for periods of suspension w thout

pay.

38. Agenci es nust honor their own substantive rules until they are anended
or abrogated. Gadsden State Bank v. CGerald A Lews, 348 So.2d 343, (1st DCA
1977). A reading of Rule 60S-2.016, Florida Adnm nistrative Code, in no way
informs an individual in Petitioner's situation that thirty days of enpl oynment
is necessary in order for a reinstatenment followi ng a suspension w thout pay to
be deened valid. Consequently, Respondent is required to inplenment the rule as
dictated by the plain neaning of the rule.



RECOMIVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
reconmended that the Division of Retirenent enter a Final Order that awards
Petitioner retirement credit for the period of tine fromhis date of suspension
to his date of reinstatenent subject to his purchasing retirenent credit for
that period of tine.

DONE and ENTERED this 30th day of October, 1996, in Tall ahassee, Florida.

CARLOYN S. HOLI FI ELD

Admi ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675  SUNCOM 278-9675
Fax Filing (904) 921-647

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 30th day of October, 1996.

COPI ES FURNI SHED:

Robert F. MKee, Esquire

Kelly and McKee, P.A

1718 East Seventh Avenue, Suite 301
Tanpa, Florida 33675-0638

Stanley M Danek, Esquire

Depart ment of Managenent Services
Di vi sion of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399

Paul A. Rowel |

CGener al Counsel

Depart ment of Managenent Services
Di vi sion of Retirenent

4050 Espl anade Wy

Tal | ahassee, Florida 32399-0950

A J. MMullian, IIl, Drector
Depart ment of Managenent Services

Di vi sion of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within 15 days fromthe
date of this reconmrended order. Any exceptions to this recomended order shoul d
be filed with the agency that will issue the final order in this case.



